
MONTANA DEPARTMENT OF JUSTICE

HB 548: Clarifying Revocation Court Authority To Revoke Based Upon
Petitions Filed Before the Suspended or Deferred Term Begins

Background

On January 26,2011, the Montana Supreme Court decided State v. Stffirm,20ll MT 9.

The Sti//brm decision overturned a longstanding practice, dating back to atleast 1977,
recognizing the authority ofrevocation courts to revoke suspended sentences based upon
a petition to revoke (PTR) filed before the suspended portion of an offender's sentence

begins. Matter of Ratzlaff,lT2 Mont. 439,564 P.2d l3l2(1977} Formerprecedent,
including decisions issued as recently as 2008 and 2009, reflected "the strong public
policy that if a person convicted of a crime, and granted a period of probation as part of
the sentence, should commit offenses of such nature as to demonstrate to the court that he

is unworthy of probation, the court has the power to revoke or change the order of
probation, both during the period of probation, and before the period of probation
commences." State v. Sullivan. 642 P .2d 1008, l0l I ( I 982).

ln Stffirm. over the dissents of Justices Rice and Baker, the Court concluded for the first
time that Ratzlaff (1977) and Sullivan (1982) had no bearing upon the Court's
construction of $ 46-18-203(2) (as amended in 1983) because Ratzla.ff and Sullivan wete
decided before the 1983 amendment. This was misguided because the purpose of the
1983 amendment was not to deprive revocation courts of authority to address a PTR filed
before the suspended term begins. Rather, the purpose of the 1983 amendment was to
clarify authority to revoke after the suspended term expires, as long as the PTR is filed
during the suspended term or before the term discharges. As reflected in the legislative
history (attached), thel983 amendment abrogated Felix v. Mohler (1981), in which the

Montana Supreme Court had held that revocation courts lose authority to revoke after the

suspended term expires. The language of the 1983 amendment, which is the basis for the
Stffirm decision, does not prohibit the filing of a PTR before a suspended term begins.

Rather, a revocation--based upon a PTR filed before the commencement of the suspended

term--was authorized by law and practice long before the 1983 amendment was adopted.
The 1983 amendment did not attempt to change that policy.

The appellant in Sti.ffarm argted that it would be very easy for the Attorney General or
the county attorneys to amend $ 46-18-203(2\ to state that a PTR can be filed at any time
regardless of when a suspended term has commenced. And in its decision in Stif/arm the
Court urged the Legislature to clarify and amend $ 46-18-203(2) if the Court's
construction did not accord with leeislative intent.

HB 548 should be treated u, u 
",ur,l"ation 

of longstanding legislative intent.
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Public Safety and Offender Rehabilitation and Accountability Often Necessitate The
Filing of Petitions to Revoke Before the Suspended Term Begins.

The filing of a PTR before the suspended term begins is a common occurrence. Sex
offenders, fbr example, are required to begin treatment while in prison and to continue
intensive treatment while on probation or parole. Oftentimes, however, sex offenders
refuse treatment or fail to complete in-prison treatment, rendering them ineligible for
community-based treatment programs. In such cases, prosecutors must file a PTR before
these untreated offenders are released back into the community. Similarly, parolees
frequently commit other crimes or violate the conditions of their parole before the
commencement of a suspended term. In these cases, the same conduct supporting
revocation of parole supports revocation of the suspended sentence.
These offending prisoners and parolees are often serving or required to serve more than
one sentence because they committed multiple criminal offenses. Revocation of
suspended sentences in such cases is the most prompt, efficient, and cost-effective way to
protect the public and encourage offender rehabilitation.

Examples of circumstances requiring the filing of a PTR before a suspended term begins
are found in reported decisions of the Montana Supreme Court, including in Stffirm
itself and the cases it ovemrles . ln State v. Vallier,2000 MT 225, for example, the Court
concluded that a Sex Offender who failed to complete treatment while in prison could be
revoked before his suspended term began. ln Christofferson v. State,gO1 P.2d 588
(1995), the defendant's parole and suspended sentence for Burglary were revoked prior to
the commencement of the suspended sentence due to violations while on parole. In State
v. Morrison, 2008 MT 16, a recidivist offender violated while serving his initial l3-
month commitment for Felony DUI. In state v. LeDeau,2009 MT 276, an offender
serving a Sexual Assault sentence was released on.parole a few months before his
suspended term commenced. His parole and suspended sentence were revoked for
multiple violations, including having unapproved contact with his l7-year-old daughter
and being suspended from his sex offender treatment program. All of these cases were
ovemrled by Stffirm, which involved a PTR filed four days before Stiffarm was to begin
serving a consecutive sentence for Failing to Register as a Violent Offender.

Clarifying Revocation Court Authority to Address Early-Filed Petitions to Revoke Witl
circumvent Anticipated Appeals and postconviction and Habeas Filings.

The Stiffarm decision will likely apply to any offenders whose cases were pending in
district court or on appealwhen Stiffarm was decided. The Attorney General's Office is
aware of several pending cases. HB 548 will prevent these offenders, including sex
offenders who have failed or refused to complete in-prison treatment, from being
released into the community.



Prosecutors have been filing early PTRs since at least L977. Thus, Stiffarm will also result
in the filing of a significant and potentially large number of postconviction and habeas
petitions alleging illegal revocations. Though Stifform does not address whether the
decision is retroactive on collateral review, the Montana Supreme Court would
ultimately have to decide whether offenders revoked under prior law are entitled to be

sentenced according to Stiffarm. Even if these postconviction/habeas claims were
rejected, however, handling them would require the expenditure of considerable time
and resources by county attorneys, the Attorney General's Office, the Department of
Corrections, district court judges, and the Montana Supreme Court.

HB 548 Addresses the Montana Supreme Court's recent decision in Stifform by:

Accepting the Montana Supreme Court's urging that the Montana Legislature
amend and clarify the meaning and intent of $ 46-18-203(21

Approving revocation practices which have been followed by prosecutors,
the criminal defense bar, district court judges, and the Montana Supreme
Court for over thirty years

Relieving the criminal justice system of the time and expense of addressing
claims by convicted persons whose sentences were revoked based upon
longstanding law

HB 548 promotes public safety and encourages offender rehabilitation by:

Requiring offenders to suffer relatively prompt consequences for violating or
committing more crimes while in prison or on parole
Removing an incentive for offenders to violate when they are close to
discharging their prison sentences or time on parole

Requiring offenders to undertake meaningful efforts to treat and rehabilitate
themselves before they are placed on probationary supervision
Removing recidivist violators and offenders, including untreated sex

offenders, from the community
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February L'l , 1983

TESTI}IONY OF MARGARET I''1. JOYCE JOHNSON

ASSISTANT ATTORNEY GENERAL

REGARDING SENATE BILL 409

Section 46-18-203 of the Montana Code Annotated in its

present form permits a judge to ievoke a suspended or

deferred sentence "cluring the period of the suspended

sentence or deferred imposition of sentence. " ThaL

phrase was interpreted by the Montana Supreme Court in

the lg8l case of FELIX v. MOHLER' 636 P.2d 830 (copv

attachecl). The Court held that the filing of a petition

to revoke the sentence during the period of the

suspension or deferral tras insufficient to vest the

sentencing court with jurisdiction to revoke if the

court was unable t,o act and hold a hearing before the

sentence had run. Although that interpretation of the

statute certainly accords with the lit,eral wording of

thg statute, brief analysis shows that t,hat could not

have been the intent of the legislature in enacting that

provision. Such an interpretation effectively gives

probationers serving a suspended sentence or for whom

.i--^1.i r-i nr -.€ ^^-!^- : a- t------ r - -af te blafrChg LOiiiiijLjJ j-LiUii iji. Se^itsrluc wdJ uctsl- lCtf , d L

violate the conditions of their probation at any time

during the fj.nal days of their probation because the

court will be unable to hold a hearing on the petitionI
L
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viorates the conditions of his probation during the
period of deferral or suspension, he is subject to
having that sentence revoked, whether or not the court
in question is abre to hold a hearing on the petition ro
revoke during the period of suspension or probation and
(21 that a probationer cannot with impunity viorate the
condi'tions of his probation in its final days simpry
because the sentencing courtr s calendar and the
requirements of due process do not permit the holding of
a hearing on the petition during the remaining days of
the period of suspension of deferral 0r suspension.
Fairure to comply with the conditions of probation and
prompt action by the st,ate in petitioning the sentencing
court to revoke the suspension or deferred imposition of
sentence should suffice to permit the sentencing court
to act on the meri-ts of that petition and revoke the
sentence if the craimed viorations of probation are
found to have occurred
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Aaron ['ELD( petitioner,

v.

Iltel ltOHLllR, Directoc Swrn River
Youth Forest Canrp. for thc Statc

of lltontana, Ilespondcnl

No. ltl-310.

Suprcme Court of iflontanL

Submitted on Briefs Oct. ,rZ, l9gl.
Dccidcrl Nov. 12. lggl.

Habcas corpus pmcceding was brought
to sccure rclease of ptitioncr frorn re
strain! under rlistrict court onlcr revoking a
three-1'car rleferred sentencc und imposing
a thrcv and one-half-year scntonce. The
Srrpreme Court. lftorrison, J., held th:rt stet-
ute governing revocation of suspentlal or
rlcferred sentence grants jurisdiction to
courts to revoke suspenderl or deferrtd serr
tcnces only rluring the pcrio<t of such sen-
tcnccs.

Writ granted.

l. C'riminal tav e9699121
.A,ction by judge, magistrate, or justicc

,rf the pe:rce to revoke suspendt'd or rlc.
ferred sentenc.e ouLside the provisions of
statute governing revocation of susg:nded
or defcrn:d scntencc is withoul. jurisdiction.
MCA {6-18-2G3.

2. Statut€ a=190

If statute is plain, unumbiguous, tlirccl,
and certain, statute speaks for itself and
thcre is nothing left for court to construe.

3. Criminal'Law c.982.9(2)
Statute governing revocation ot sus-

pended or deferred sentcnce grants jurisdic-
tion to judges, magistr,rtes, or justices of
the peace to revoke suspendetl sentences or
impose s€nt€nces following deferrcd s€n_
tences only during period of suspended or
deferred sentences, regardtess of whether
petition for revocation has been filed prior
!o termination of such sentenee. MCA 46-
l&-aB.

Patterson, Marsillo, Tornabcne & Schuy-
ler, Missoula, for petitioner.

)like Grcely, Atty. Gen., Hclena, Erlwar<l
P. Mcl,ean, Deputy County Atty., lltissoula,
for respondent.
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]lOItnISON." Jusricc.

Petitioncr, Aaron Felix, applics fr;r u wrir
of halnas corTus stemming from an orrler
tif thc Fourth Judicial District (lourt c.n-

ii:rud on }lay 27, 1981. This ordcr rcvukcrl
r thn:e year dcfcrred s{:ntcncc given Jrtr-
tioner on ltry :12, 1978 and imposcd a thrc.c
antl onc-half ycar scntcn(re ilt the Montana
Skrte I'rison upon pctitioner.

Pctitioner rv:.rs convicted of tlreft, a fclu-
ny, in the District Court of thc Fourrh
Judieial District, Missoula County. On Ilay
'I, l9?8, he was givcn a thn:c ycar rlcferrcrl
irnposition of sentcnce on the contlition that
rustitution bc madc.

On August 20, l9?9, this deferrcrl :en-
tcnce was continued and petitioner wir:r or-
tlured to complete restitution by Novcmber
5, 1980. Pelitioncr fuiled to comply rvith
rhis order by November 5, 1980, and a pti-
tion to revoke petitioner's dcferred sentence
was filed on Januarlt 16, 1981. A hearing
on this p€tition was held May ?7, 1981,

three years and five days after the initial
deferral.

At this hearing, ptitioner moved to dis-
miss the procecding on the grounds that the
District Court was without jurivliction.
The District Court overruletl petitioner's ob.
jection concluding that the Court retain$
'. . . jurisdiction (rvhen) the petition is fili:d
,vrrhin the (deferal) time."

'fhe District Court rr:nlcncct pctitir.rnr:r lo
l.lrn:e anrl onc-half I'eart in the Montan:r
Stlte l)rison. Pcl.itioner hur lrcen incarcrr-
atcd sincc, either at the Montana Sratc
Prison or the Swan Rivcr Youth !'orest
Camp

Petitioncr raiscs the following issue:

1) Whcther a District Court n:tains juris-
diction to rcvoke a deferred imgxition of
sentence beyond the time period of deferral
if a Jretition to revoke is timely filcd?

In Statc v. Portcr (1964), 14lf Mont. 52g,
540, 5{1, 391 P2d 704, 7ll. this Court srared
that:

"[t]his stata is committcrl to the doctrine
itrat oiice a valid sanirtteE has b,ijrrn pi'r>
nouncerl, thc courl impsing lhe same is
lacking in jurisdiction to vacaLe or molify
the rcntcnce, exccpt its otherwise provkl-
ad by statutt: . . ." (llmphasis added.)

tU Section 4tl8-203, MCA, is a specif-
ic lrroccdural statute grunting judgcs, mag-
istrates, or justices of the p:acc authority to
revoke a suspenrled s€ntcncc or impose *n-
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tcnce following a deferred imlxrsition of
lcnttncc. Scction d6-18-AH, MCA, pro'
';ides:

"Revocation (tf $us[)r:n(h:d or tltfcrred
senurnce. A judge, magistrate, or justice
of the pcece who has suspendcd the exe
cution of a scnLon(rt: or tlefcrr:d thc imlx>
sition of a $cntence of imprisonmcnl un-
rler .tS-18-201 or his successor is authoriz-
erl, during the pricxl of the suspc'ndct/

scnlcnco or lcfarrcil imlnsilion of s:n'
tagnrr:, in ir's discrction, to revoke [ie sus-

I)r'nsxrn or imFxe *nt/'nce and onler the

lxtln committd. He may also, in his
riiscretion, onler the prisoner placcd un-
der the jurivliction of the board of par-
dons as providcd by law or rctain such
jurisdiction with his court. Prior to the
revocation of an order suspending or de'
ferring the imposition of sentence, the
p{rson affected shall be givcn a hcaring."
(Emphasis adCed.)

This authority must bc exerciscd in accord-
ance with the prccise provisions of this sec-

'.ion: action by a judga, magistrate, or jus.
tic..i of the pcuce outside the provisionr of

Sc"ction 46-18-208, MCA, is without juris-
riiction. State v. Porter, supru.

The controlling langn:rge in Scction 4il-
l&-203, MCA, is ". .. during the period of
such suspcnded sentr:ncc or defcrrcd imltsi-
tion of sentene€. . . " Determining the
meaning of this phrase disposcs of this peti-
tion.

[2, 3l It is well settled that if a ". . .

stalurc is plain, unambiguous, direct and
cerlain, the statute speaks for it'self and
there is nothing left for the court to crrn-

strue." Shannon v. Kcller (1980), Mont.,
612 ?.U 1293, 1294, 3? St.Rep. l0?9, 1081.

Such is thc casc lnf.rre this Court. The
words "duriilg the period" are extremely
plain and unambiguous. The clear import
is thlt a court is vcsted with jurisdiction to
revoke a suspcnded or dcferrcd sentcnce
only during the running of the susglndcd or
dcferrttl sentence. Once such limc has ex-
pired a court is without jurisdiction to de-
cide pclitions for revocation filcd by thc
Sl ate

The State nequests lhis Court to construe
Section 4L1F203, MCA, to mean that a

timely filed petition for rcvoca[ion vcsts
jurisdiction in the Court, regardless whr:th-
er the hearing on such pctition is hcld after
the suspended or deferred sentcnce has ex-

+'' 'rrircd. The Statcurelies on decisions frnn,
N.,varls and Oklahom:r in support tif this
r:cntcntion. Sec Sherman r'. W.rrden, Neva-
r/a State Pri.son (1978), Nev., 581 P.2d 1278;

Degralfenntitl v. State (1979), Okl.Cr., 59)
P.3d u0?.

These authoritics arc not in point. Neva-
da and Oklnhoma have statutory provisions
which vesl jurivliction in the courts for
purpos€s of revocation of suspendetl or de.
ferred slntences upon the filing of a peti-
tion for revocation. Thercfore a timcly
filed petition of revot'ation in thcse states
vests jurir;diction in courts whcn the tir.re of
the suspcnde'd or dcfcrrcd sentenco has run.

l{ontana's statutr-' pcrtaining to rcvrxr;r-
tions of suspendcrl or rlcfcrrcd sentcnccs,
Section {6-18-2G1, trICA. conu:rinl no lan-
gn.rage s[ating thut il timely filcd pctition
for revocation invokes a court's jurisdic'.ion
ovcr thcse mattcrs. l! is ariomatic that

ilrrs Uourt cannot insert what the legisla'

ture has not staLutorily includcd. Secliort

r-2-101, MCA.

ln conclusion, we hold that Section .',ti-

lS-:011, MCA, grants jurivliction to ju<lges,

magistratcs, or justices of the peaec to re
voke suspcnded scntenccs or impose scn-

tences followrng deferred sentenccs oalr
during the period of the suspendcd or de'

ferrcd scntenccs. This jurisdiction cstcnrls
onty through the running of the suspcnded

or deferrcd sentence. regzrdless of whether

a Jrutition for rcvrxnti<ln h:uq hccn fikxl prior

to lhc terminstion of thc susp:nded or dc*'

ferred sentcncc.

Thcrefurc, pelitioncr's request for a Writ
of Habcu-" i-'orpus is grantcd- It is hcrebl'
ordere<l that such writ issue immerliatcty

and that peiitioncr be dirchargcd from the

custuly of lhc Swan River Youth l'irrest
Camp.

HASWELL, C. J., and DALY, HARRI'
SON nnd SHEA, JJ., concur.
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